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Sayin Uyemiz,
ilgi: Uluslararasi Deniz Ticaret Odasi’'ndan (ICS) alinan 29 Nisan 2016 tarih ve
PRESS(16)13 sayili yazi ve Eki ICS Basin Bildirisi.

ilgi yazi Ekindeki ICS Basin Bildirisinde, Uluslararasi Deniz Ticaret Odasi’'nin ‘Prestige’
Davasinda ispanyol Temyiz Mahkemesi tarafindan verilen hiikkmii siddetle tenkit ettigi
belirtiimektedir.

IOPC Fonlari tarafindan bu hafta gortsilen s6z konusu Temyiz Mahkemesi Hikmi
Ocak 2016 tarihlidir ve La Coruna’da, ispanyol Asliye Mahkemesinin 2013 yilinda verdigi
Hiikmi bozmus, ¢evreye verilen zarar ylizinden Kaptani sugla ilgili olarak sorumlu bulmus ve
kendisini iki yil hapse mahkum etmistir. Goérevin kotlye kullaniimasinin, armatéri 1992 Sivil
Sorumluluk Konvansiyonuna (CLC) gore kirlenme hasari icin mesuliyeti sinirlama hakkindan
mahrum ettigi de kabul ve tasdik edilmistir.

ICS, s6z konusu Kararin armatériin sorumlulugu sinirlandirma hakkini bozacak bir
tazminat talebini desteklemek igin kullanilabileceginden ve talep edilen miktarlarin bu sinirlan
cok asabileceginden biiyiik endise duymaktadir.

ICS, ispanya Hiikiimetinin davranislarinin CLC / Fon sorumluluk ve tazminat rejimine
gore kararlastirlan paylasiimis sorumluluk sistemine ciddi sekilde zarar verebilecegini
bildirmekte ve petrol dékilmeleri icin olan tiim tazminat sisteminin ulusal mahkemelerin
aldiklari kararlar yiizinden tehlikeye diismesinden korkmaktadir.

ilgi yazi Eki ICS Basin Bildirisi’nin Odamizda yapilan Tiirkge gevirisi (Ek-1) ve ilgi yazi ve
Eki ilisikte sunulmustur.

Bilgilerinizi arz ve rica ederiz.

Saygilarimizl

Murat TUNCER
Genel Sekreter

EKLER:
Ek-1: ilgi yazi Eki Basin Bildirisinin Tiirkce cevirisi.
Ek-2: ilgi yaz1 ve Eki.
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EK-1
ICS BASIN BiLDiRiSi

ivedi Duyuru 29 Nisan 2016

Ref: 16073

ICS, iISPANYOL TEMYiZ MAHKEMESi TARAFINDAN VERILEN ‘PRESTIGE’ HUKMUNU

SIDDETLE TENKIT EDIYOR

Bu hafta yapilan Uluslararasi Petrolden Otiirii Deniz Kirlenmesi Tazminat Fonlari
(International Oil Pollution Compensation Funds — IOPCF ) toplantisinda Uluslararasi Deniz
Ticaret Odasi (ICS) ‘Prestige’ Davasinda ispanyol Temyiz Mahkemesi tarafindan verilen
hiikmii siddetle tenkit etmistir.

Bu hiikiim Ocak 2016 tarihlidir, ancak IOPC Fonlari (IOPC Funds) tarafindan bu hafta
gorigslilmiis olup, La Coruna’da, 2013 yilinda ispanyol Asliye Mahkemesi’nin verdigi hitkmii
bozmustur; bunun yerine gevreye verilen zarar yiiziinden Kaptani sugla ilgili olarak sorumlu
bulmus ve kendisini iki yil hapse mahkum etmistir (gerci bunun ertelenmesi muhtemeldir).
Gorevin kotuye kullaniimasinin, armatéri 1992 Sivil Sorumluluk Konvansiyonuna (1992 Civil
Liability Convention — the “CLC") gore kirlenme hasari igin mesuliyeti sinirlama hakkindan
mahrum ettigi de kabul ve tasdik edilmistir.

Asliye mahkemesi delilleri isittikten sonra - Kaptanin tanikhg dahil - daha énce
Kaptani sug teskil eden tiim hasar ithamlarindan dolayr tamamen beraat ettirmisti. Bu
mahkeme ayni zamanda, geminin bir siginma yerine gitmesine miisaade etmeme kararina
karismis olan ispanyol memurunu da beraat ettirmisti. Bunun igin Asliye Mahkemesi ispanyol
Hukimeti dahil, davacilar igin hi¢bir tazminat karari vermemistir.

Ancak Temyiz Mahkemesi'nin karari sadece bir glin sonra, higbir yeni delil
dinlenmeden ve Kaptanin yoklugunda verilmistir. Ayni zamanda, Temyiz Mahkemesi ispanyol
devlet memurunun beraatini da onaylamistir. IOPCF yoluyla kiiresel petrolden 6tiirii deniz
kirlenmesi tazminat rejimini yéneten hiikiimetlere génderdigi resmi bir bildiride ICS, Temyiz
Mahkemesi kararinin denizcilerin haksiz yere suglanmasi sonucunu dogurabileceginden
duydugu endiseyi vurgulamistir. Ancak ICS, bu kararin armatériin CLC'ye gore olan mali
sorumlulugu sinirlandirma hakkina uyulmamasi icin yayginlastirilabilecegine de isaret etmistir.

ICS bildirisinde sunlar belirtilmistir “ Temyiz Mahkemesinin karari son derece
sagirticiydi, ¢linkii bu karar Asliye Mahkemesinin Kaptani beraat ettirme kararini bozmustur,
bunu Kaptanin yoklugunda ve geminin durumu hakkindaki bilgisine dair higbir yeni delil



isitmeksizin yapmistir. Bu durum yargilamanin adil olup olmadigi hususunda esasli sorular
ortaya cikarmaktadir”.

ICS, IOPCF toplantisinda sunlari da bildirmistir “Anilan karar pek olagandigi
goériilmektedir ve Asliye Mahkemesi tarafindan dogru bulunan gerceklere yasanin biraz
carpitilmis olarak uygulanmasi yoluyla bu karara varilmistir. Karar ayni zamanda son derece
dengesiz goriinmekte, Kaptanin kabahatinin degerlendirilmesinde, kiyidaki hiikiimet
goérevlilerine uygulananlarla farkh standartlar uygulamaktadir, bu gorevliler suglama
kararlarindan Temyiz Mahkemesi tarafindan muaf tutulmustur”.

ICS, anilan Kararin armatoriin sorumlulugu sinirlandirma hakkini bozacak bir tazminat
talebini desteklemek icin kullanilabileceginden ve o zaman talep edilen miktarlarin bu sinirlari
cok asabileceginden biiylik endise duymaktadir. Bu sorumluluk sinirlari, CLC rejimine gére bir
tam sorumlulugu kabul etmek bakimindan armatérler icin zorunlu bir bedel (quid pro quo )
idi. Ancak, CLC'ye gore, armatoriin “dikkatsizce ve muhtemelen hasar olusacagini bilerek”
hareket ettigi gosterilebildigi takdirde sorumluluklar hakkina uyulmayabilir”.

ICS, armatdre karsi olan tazminatlari elde etmeye calismak igin ispanya
Hiikiimeti’nin yaptigi davranislarin (bunlarin armatoériin sorumluluk sinirlarindan fazla,
muazzam miktarlarda olmasi beklenmektedir) CLC / Fon sorumluluk ve tazminat rejimine
goére kararlastirilmis olan paylasilmis sorumluluk sistemine ciddi sekilde zarar verebilecegini
bildirmektedir. Bunun icin ICS, gecmis on yillik slirelerde ¢ok iyi sonug vermis olan ve tek
tek ulkelerin gikarlari icin feda edilmemesi gereken bu sistemi korumak ve desteklemek
tizere ellerinden geleni yapmalari igin tiim IOPC Fonlari Uye Devletlerine bas vurmustur.

ICS, IOPCF’ye olan bildirisinde “Tiim sistem denizcilik endiistrisi, petrol endlstrisi ve
hiikiimetler arasindaki isbirligi ve giiven esasina dayanmaktadir” demistir. Ancak ICS simdi,
petrol dokiilmeleri icin olan tiim etkin tazminat sisteminin ulusal mahkemelerin aldig
saghksiz kararlar yiiziinden ciddi sekilde tehlikeye diismesinden korkmaktadir.

Daha fazla bilgi:

Victoria Leporiere, Elaborate Communications Tel +44(0) 1296 682356

Ceviren: Engin KOKNEL
Dis iliskiler B&liim Miidiirii
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29 April 2016 . PRESS(16)13
TO: ~ ALL FULL AND ASSOCIATE MEMBERS

Copy: Board
Maritime Law Committee
Insurance Committee
Shipping Policy Committee

ICS STRONGLY CRITICISES 'PRESTIGE' JUDGEMENT BY SPANISH SUPREME
COURT

Action Required: To forward the attached press release to your national trade

press and, as appropriate, your maritime administration and member companies
as soon as possible.

Helio Vicente
Policy Officer

International Chamber of Shipping Limited. Registered in England No. 2532887 at the above address
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PRESS RELEASE : 29 April 2016
For Immediate Release Ref: 16073

ICS STRONGLY CR TICISES ‘PRESTIGE’ JUDGEMENT BY SPANISH SUPREME COURT
“
Ata meeting of the International Qil Pollution Compensation Funds (IOPCF) this week,

the International Chamber of Shipping (ICS) has strongly criticised the judgement of

the Spahish Supreme Court in the ‘Prestige’ Case.

This judgement (in January 2016, but discussed by the IOPC Funds this week)
overturned that of a lower Spanish Court, in La Corufia in 2013, instead finding the
Master criminally liable for damages to the environment and sentencing him to two
years’ imbrisonment (albeit likely to be suspended). It further held that the misconduct
deprived the shipowner of the right to limit liability for pollution damage under the
1992 Civil Liability Convention (the “CLC").

The lower court, after hearing evidence - including evidence from the Master - had
previously acquitted him of all charges of criminal damage. It had also acquitted the
Spanish civil servant who had been involved in the decision not to allow the ship into a
place of refuge. The lower Clourt did not therefore award any compensation to the

claimants, which included the Spanish Government.

But the Supreme Court’s judgement was reached after just one day, without hearing
|
any new evidence and in the absence of the Master. At the same time, the Supreme

Court confirmed the acquittal of the Spanish civil servant.

In a formal statement to governments which oversee the global oil pollution
compensétion regime via the IOPCF, ICS stressed its immediate concern was the
implications of the Supreme Court’s decision for the unwarranted criminalisation of
seafarers. But ICS als,o'nc_ated that this decision may now be deployed to break the

shipowner’s right to limit its financial liability under the CLC.



“The Supreme Court’s decision was extremely surprising in that it overturned a lower
court’s acquittal of the Master, in his absence, and without hearing any new evidence
as to his knowledge about the condition of the ship. This raises fundamental questions

as to whether it was a fair trial.” said the ICS statement.

ICS also told the IOPCF meeting “This decision appears to be highly unusual and has
been reached through a somewhat contorted application of law to facts which were
found to be correct by the lower court. The decision also seems entirely unbalanced,
applying aiﬁerent standards when assessing the blameworthiness of the Master to
those applied to government officials on shore, whose decisions were exonerated by

the Supreme Court.”

It is of great concern to ICS that this decision may be used to support a claim to break
the shipowner’s right to limit liability and that the amounts then claimed would far
outstrip those limits. These limits of liability are the essential quid pro quo for
shipowners for agreeing a sti‘ict liability under the CLC regime. However, under the
CLC the r}ght to the limits may be broken if it can be shown that the shipowner acted

“recklessly and with knowledge that the damage would probably result”.

ICS says that the actions by the Spanish government to pursue its claims against the
shipowner, for what are expected to be enormous amounts in excess of the
shipowner’s limits of liability, could seriously undermine the system of shared liability
that has been agreed under the CLC/Fund liability and compensation regime. ICS
therefore appealed to all Member States of the IOPC Funds to do their utmost to
protect and support the system which has worked very well over the past decades, and

which shquld not be sacrificed for the interests of individual countries.

“The whole regime is based on co-operation and trust between the shipping industry,
the oil industry and governments” said ICS it its statement to the IOPCF. But ICS now
fears that that the entire system of efficient compensation for oil spills could be put in

serious jeopardy because of unsound decisions being made by national courts.

-End -

For Further Information, pléase contact:
Victoria Leporiere, Elaborate Communications Tel +44 (0) 1296 682356



